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STATEMENT OF FACTS 

This is an interlocutory appeal by plaintiffs (No. 76- 
7023) from the December 19, 1975 decision of the United States 
District Court for the Southern District of New York, Hon. 
Morris E. Lasker, District Judge, denyinc their motion for a 
preliminary injunction essentially seeking to restrain defen- 
dant from broadcasting any of the materials written or per- 
formed by plaintiffs for the British Broadcasting Company 
ان ا‎ E 

By supplemental order dated December 22, 1975, Judge 
Lasker restrained defendant from proceeding with its broadcast 
scheduled for December 26, 1975 unless it ran a visual and 
vocal disclaimer stating that plaintiffs did not associate 
themselves with, or approve of, the program. Defendant 
appealed from the supplemental order and on December 23, i975 
by order of this Court that order was stayed pending appeal. 
Since the December 26 program has already been telecast, that 


appeal (No. 745-7693) is now moot. 


The six plaintiffs in this action, comprised of one 


American and five Englishmen, professionally perform as a 


group called"Monty Python," They entered into separate 


writers' (Plaintiffs'A. 29, 37) and performers' agreements 


(Defendant A. 3)*with the BBC. Under the scriptwriting 
agreement, plaintiffs were to write six 30-minute scripts for 

a television series called the Monty Python Show,to be directed 
and produced by the BBC. Under the performer's agreement, they 
were to render performances for recording by the BBC based 

on the aforesaid scripts. 


Under the writer's agreement,{jI(3), the BBC was given, 


among other things,the right to televise the recordings of the 


scripts (or work) and "the exclusive right to transmit or to 
上 


license the transmission of recordings of the work in any 


" 


overseas territory . . .," including the United States. 
The agreement further provides, in 45, that the 
"BBC shall at all times have the right to make... 
such ... alterations as in its opinion are necessary 
in order to avoid involving the BBC in legal action 
or bringing the BBC into disrepute." 
While the writers are given the opportunity to consult 
and advise on such changes, "If there is no agreement about the 
alterations, then the final decision shall rest with the BBC." 
The writers are also given the opportunity to participate in 


other script changes prior to recording, provided again that 


the final decision shall rest with the BBC. 


* Although only one of the performer's agreements, with plain- 
tiff Gilliam, was introduced in evidence, Gilliam testified 

that he believed it was "identical to the onethat Mike[Palin] has" 
Tr. 86. Presumably the remaining plaintiffs also had "identi- 
cal" performers agreements. 
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Under the performer's agreement (Defendant's A. 3) the 
plaintiffs agreed to perform for the BBC from the scripts 
delivered (42), and gave the BBC the right to make recordings 
of their performances* (411). As in the writers agreement, BBC 
is granted a similar option to acquire rights "to transmit 
or authorize the transmission of the recordings from any 
transmitter to any part of the world other than the United 
Kingdom." («411(g)). The BBC is also given the right to 
broadcast extracts from the recordings on various types of 


other programs and for various other purposes. (1ll(b), (d)). 


The performers agreement further sets forth a warranty by the 


Signatory-plaintiff that he is at liberty to use any manu- 
script or unpublisned work provided by him for all purposes 
of the agreement. (414a). 

Pursuant to its authority under both agreements with 
plaintiffs, BBC contracted with Time-Life Films ("Time-Life") 
for the latter to act as its U.S. distributor. (BBC/Time-Life 
agreement, Plaintiffs A. 134). Paragraph 9 of that agreement 
provides in relevant part, as follows: 


"Time-Life Films will not be permitted to 
adopt, edit or otherwise abridge or alter 
any BBC programs without the consent of 
[BBC] except for insertion of commer 


applicable censorship cr government 
as the Federal Communications Commis: 


rules and regulations, and National 
Association of Broadcasters and time St y~ 
ment requirements." (Emphasis supplied) 
ا‎ ec i eae eti a d 


* "Recordings" are defined in yl as "any contrivance whereby 


the performance may be mechanically reproduced." 


ABC (Plaintiffs' 


not been 


vides as 


ARCtc 
to ABC's 
format, and 


thao 


he programs 


1e programs wil be edited and otherwise 
made to fully conform to the policies of 
ABC's Department jroadcast Standards 

and Practices e the event that ABC's 
Department of Broadcast Standards and Prac- 
tices does not approve and pass a quantity 
of material sufficient to constitute two 
90-minute show, [Time-Life] will deliver 
and ABC will accept, in lieu thereof, one 
90-minute show." 


‘ultimate lega] responsibility" 


the public interest, convenience and necessi 


, in conformity with the policies of its Department of 


Broadcast Standards and Practi 


es "to exercise a responsible 


judgment on program material that ABC puts on the air," 


'ertain changes in the 


Time-Life Deleted were repeated 


lescription of the materials 
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Plaintiffs' Ex. 10, appears at Plaintiffs A. 129). Omitted 
were such phrases as"The story of one man's love for another 
in drag," "The secret love for bisexuals," a scene depicting 
special gaiters presented to a soldier by his regiment for 
sexually obliging them, words such as "intercourse," "pert 
thighs," several references to "erogenous zone," and "tit-tit-tit 
Tinny." Other deletions included repeated graphic references 
to love making accompanied by such dialogue as "She's all 


"nome 


ready for it,""Great big tits," "Got her legs up on the mantel- 


piece," "You've got your tongue down her throat," and 
her sweater up." Also cut was a scene of a number of people in 
bed watching a television program in which Ophelia savs to 

g P 
Hamlet, "Got à girl in bed, her legs up on the mantelpiece," 


and other scenes again referring to "girl on the couch, legs 
J - 3 


on the mantelpiece." 


Virtually all of the scenes cut, with minor exceptions, 


were those considered totally unacceptable for commercial 
television by the Standards & Practices Department (Tr. 174- 
175). In addition to those described above, these included 

a military trial sequence with shots of men showing their 
backsides to the camera accompanied by obscene arm gestures, 
members of a military court with their backsides to the camera, 
shots of a naked man playing the piano, a cartoon sequence 
involving a naked woman and an exploding woman,and a visual 
scene of a man dressed as a doorman fondling under the skirt 


of a woman. 
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Other cuts removed material such as offensive references 
to handicapped individuals, language such as "up your mother's 
next door,"repeated scenes of a woman remotely controlling 
television through a man dressed in Indian garb who through 
increasingly violent electrical shocks is forced to change 
channels,and a sequence involving a headless fighter cut to 
eliminate a close-up of a scene of the head and a second head 
being brought in in a bag, and a fight between hospital 
patients and attendants in a hcspital. Repeated references to 
homosexuality were also removed. 

Typical of the remaining cuts, of a merely incidental 
nature, were those designed for continuity reasons and pro- 
gram identification, required when three 30 minute-shows are 
compiled into one 90-minute special. ‘Tr. 171-172, 174). Thus, 
for example, the main title lead in the first show was moved 
up to the beginning for identification pl poses (Tw. 3000 ;and 
the program identificaticn opening in the second script was 


deleted as unnecessary (Plaintiffs'A. 131, 415) 


Plaintiffs were aware prior to the October 3, 1975 
airing of the first special that three episodes would 
be compiled into one 90-minute special (Tr. 103) end 
weve aware soon thereafter that it had been edited (although 
Mr. Gilliam -laimed not to "know preci ly" when (Tr 105, 
106). Mr. Gilliam clearly recognized the difference between 


non-commercial television in the United Kingdom and commercial 


television standards in the United States (Tr. 79-80) , which 


بت 


require editing both for content and for commercial sponsor- 


ship. Approximately a month prior to the first showing, the 


plaintiffs' English representative specifically inquired of 


the BBC regarding commercial breaks and was advised they 


would occur. On September 5, 1975, Jill Foster, the plaintiffs' 


London representative, wrote to the BBC stating that "in my 


bath yesterday, it occurred to me that out of this ABC slot of 


ninety minutes, something in the region of twenty-four minutes 


will be devoted to commercials" (Plaintiffs' A. 127). The 


BBC replied, on September 12, 1975, acknowledging that 


commercial breaks would be made of a length which it was 


unaware of (Plaintiffs' A. 128) 


Nancy Lewis, the plaintiffs' American manager who had 


initially approached ABC about buying the Monty Python programs 


(Tr. 160), sent a cable from London (Defendant's A. 1) which 


Mr. Robert Shanks, Vice President of ABC Entertainment for 


early morning and late night programming, received in New York 


on Friday, November 21, 1975, inquiring as follows: 


"Has editing been done for second Monty 
Python Wide World Special (STOP). If so, 
may we screen results with London or if 


not yet done, Pythons would iike to edit 
for you . .U 


Shortly thereafter, in a telephone conversation with Ms. 
Lewis, Mr. Shanks acknowledged receipt of the cable. (Tr. 159). 


Although Ms. Lewis testified that Mr. Shanks stated that the 


ہے 
tn‏ 


show had been edited and would be made available to plainti 


(Tr. 38), Mr. Shanks recalled that particular 
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conversation as one in which Ms. Lewis gave "no indication 
that there was any difficulty" about viewing the tare. 
(Tr. 0). As he stated to Ms. Lewis over the teiephone 


(Tr. 159-160), and confirmed in his reply telegram to her, 


che tape would only be available through Clare Simpson of Time- 


Li*e, the supplier of the program, who would be in London on 
December lst. (Tr. 159). As Mr. Shanks explained, when 
questions aros? concerning programs provided by outside sup- 
pliers, the matter is routinely referred back to that supplier, 
which in this case was Time-Life. Mr. Shanks never refused 
to make any cassette or tape of the show available although, 
as he explained, providing the finished tape which ABC had 
would I ‘ve been meaningless. American technical systems are 
different from those used in England and the tape produced 
in America could not have been screened in England without 
a conversion, which was part of the obligation of Time-Life 
as the producer and editor of the tape. (Tr. 159-160}. 
Following Mr. Shanks' reply tel^g:.m in confirmation of the 
call, he heard no further from Nancy Lewis. (Tr. 161). 
Approximately three weeks thereafter, on December 15, 
1975, only eleven days before the Monty Pythor Special was 
scheduled to be broadcast, plaintiffs commenced this action 
and sought a preliminary injunction. They then alleged, for 
the first time, that ABC had no right to edit the scripts 
for commercial broadcasting in the U.S. (Complaint, 47-8, 


Plaintiffs' A. 3) and that ABC had no right whatsoever "to 
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alter the scripts of plaintiffs [sic] for tele 


purposes." (Osterberg Aff., 13, Plaintiffs 
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ARGUMENT 


POINT I 
PLAINTIFFS ARE GUILTY OF LACHES BY THEIR 
INEXCUSABLE DELAY IN COMMENCING THIS ACTION 
ONLY ELEVEN DAYS PRIOR TO TELECAST OF THE 
PROGRAM SOUGHT TO BE ENJOINED 

As Judge Lasker noted in denying the preliminary injunction, 

"there is a somewhat disturbing casualness with which the 
plaintiffs pursued this matter until they brought it to Court." 
(Tr. 202). While the District Court at that point was referring 
only to events prior to the end of November 1975, matters which 
have developed subsequent to the hearing strongly indicate 

that plaintiffs' bona fides in seeking extraordinary relief 

is highly suspect. 

As noted above, this action was commenced on December 15, 
1975, purportedly to enjoin defendant's telecast of a Monty 
Python special scheduled for ` »cember 26, 1975,because that 
show hac edited out certain material. Yet, by her own 
admission in a letter to the BBC dated August 1, 1975, Jill 
Foster -- plaintiffs' English representative -- confirmed 
that she was aware, as early as June 9th, that ABC had entered in- 


to a deal for telecasting two ninety-minute compilations made 


up of six Monty Python episodes. (Plaintiffs' A. 125). As 
representative for the plaintiffs, Ms. Foster surely recog- 
nized -- as does anybody having the slightest involvement with 
American television -- that the uniform practice of American 

, network broadcasting is to have programs sponsored by adver- 


tisers and to have commercial messages “nserted in such 


Programs. By such practice, a typical ninety-minute show, 
after editing, will have substantially less than ninety minutes 


of actual programming, a significant portion of such ninety 


minutes being set aside for commercials. Thus, notwithstanding 


Ms. Foster's statement tu the BBC in her August 1, 1975 letter 
that "I assume that the programmes are made up of all six 
episodes . . . and that no alterations have been made to them" 
she finally concedes in her September 5, 1975 letter to the 
BBC: "it occurred to me that out of the ABC slot of ninety 
minutes, something in the region of twenty-four minutes will 
be devoted to commercials. How then I wonder can each episode 
be shown in its entirety." (Plaintiffs' A. 127). In view of 
this clear acknowledgment by Ms. Foster that little more than 
two-thirds of the ninety-minute Monty Python program will 
actually be shown (i.e., sixty-six minutes of the ninety- 
minute show), the BBC responded by letter dated September 
1975: 
"We do not know the situation regarding 

the length of commercial breaks that ABC intend 

to make, nor indeed if the programme is receiving 

sponsorship as opposed to spot advertising. We 

can only reassure you that ABC have decided to 

run the programmes 'back to back', and that there 

is a firm undertaking not to segment them." 

(Plaintiffs' A. 128). 

Although endeavoring to couch her September 5th letter 

as an idle thought, Ms. Foster was obviously aware of the 


American practice of commercial broadcasting. Indeed, while 


she states that "something in the region of twenty-four 


minutes will be devoted to commercials," exactly twenty-four 


minutes of commercials were in fact inserted in the December 
26th telecast (Tr. 158), a point Ms. Foster presumably knew 
all along and which would be known to a person conversant with 
commercial advertising practices. In short, Ms. Foster and 
her clients were well aware that in arranging for telecasting 
of a ninety-minute Monty Python compilation on a commercial 
celevision network, deletions of approximately one-third of 
their material would be required just for the purpose of 
accommodating commercials. 

Moreover, Nancy Lewis, the plaintiffs' American manager 
(who can hardly be said to be less than totally conversant 
with American television), first approached ABC as long as two 
years before this action was commenced, to sell the Monty 
Python program to it. (Tr. 160). In the ensuing two years, 
plaintiffs' representative surely realized that in selling 
their ninety-minute program to an American network, substantial 
deletions would be required *o conform to American commercial 
broadcast practices. Directly pertinent to this point, the 
first special was telecast on October 3, 1975, and Ms. Lewis 
was apparently aware of it at that time (Tr. 3l) as were the 
plaintiffs themselves. (Tr. 103). S»ecifically, Mr. Gilliam 
admitted not only to knowing of the October 3rd broad- 
cast, but also that he knew it had been edited, although 


he claimed not to "know precisely" when he discovered this. 


(Tet. LOS), 


content of these ABC specials, 
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To the extent plaintiffs or any of their representatives 


were in any way concerned with the 


they certainly would have viewed the October 3rd broadcast and 


registered an ‘mediate protest. Nothing of the kind occurred. 


Rather, it was not until the latter part of November -- almost 


two months later -- that any inquiry regarding the status of 


the program was made. Only then did Ms. Lewis cable ABC and 


inquire into the status of editing of the second special. 


(Defendant's A. 1). In that cable, Ms. Lewis inquired: 


"Has editing been done for second Monty Python Wide World 


special (stop) If so, may we screen results in London or if 


not yet done, Pythons would like to edit for you." By this 


cable, the plaintiffs again -- comparable to Ms. Foster's 


earlier acknowledgement -- explicitly recognized that editing 


was to be done on the program and -- most Significantly 


acknowledged that such editing may have already been accom- 


plished. 


Notwithstanding their recognition and acquiescence for a 


Substantial period of time that editing of the ninety- minute 


special was required, plaintiffs nonetheless commenced this 


lawsuit for injunctive relief on December 15, 1975 (only 


eleven days prior to the scheduled date of the second tele- 


cast) and, in part, submitted an affidavit to the Distric* 


Court whereunder their attorney summarized the plaintiffs' 


highly suspect position that their agreements "preclude the 


making of cuts in the material by d 


fendant for broadcast 


purposes, for any reason whatsoever." (Plaintiffs' A. 28). 


Accepting Jill Foster at her word, she recognized that approxi- 
mately one-third of a ninety-minute program would have to be 
cut to accommodate twenty-four minutes. Clearly, therefrom, 

no agreement authorizing telecast of such programs by ABC 

could fail to contemplate editing for commercial insertions. 


At the very least, there is a serious question as to the bona 


1 


fides of plaintiffs' position that strongly compels the in- 
ference that this lawsuit was started -- not for the purpose 
of resolving a good-faith dispute -- but rather to apply 
leverage against ABC on the eve of 


Moreover, the plaintiffs' actions subsequent to denial 
by the District Court of their motion for an injunction com- 
pellingly demonstrate a transparent lack cf concern for 
proceeding with this claim. Upon Judge Lasker's issuance of 
his supplemental order dated December 22, 1975, requiring 
AEC to announce a disavowal by plaintiffs in its December 26th 
broadcast, defendant immediately sought expedited relief before 
this Court to protect its interests in said broadcast. 
Defendant's application resulted in the Court staying Judge 
Lasker's supplemental order, thus permitting the December 26th 
broadcast to proceed and rendering such order moot. Plaintiffs, 
nowever, sought absolutely no comparable expedited relief 
from this Court with respect to the December 26th telecast 


and waited until January 5, 1976 to file their notice of 


appeal from the District Court's denial of injunctive relief, 


2 2 
L3 


which was principally directed to a telecast which had been 


completed ten days prior thereto. 
Similarly, examination of the Dis 


would reveal that in the three months 


S have done nothing to join the BBC and 


Time-Life as parties -- one of the very grounds for denying 


such relief -- and have unilaterally defaulted in appearing 


for their depositions without ever seeking protective relief. 


Thus, rather than proceed with discovery a 


issues of fact referred to by Judge Lasker and briefed herein 


could be explored and resolved, plaintiffs instead have chosen 
to continue at their lethargic pace and literally do nothing 


to advance the case to trial 
Since ABC has made a substanti 


cantial investment in acquiring 


the Monty Python specials and plaintiffs have uniformly shown 


a dilatory and marginally suspect attitude in asserting thei 


claim, it is clear that the equities mandate against issuance 


of injunctive relief, precisely as the District Court had 


determined. 


' 
J 
‘ Plaintiffs' contracts with the BBC fully 
illow for g tor U.S. mmercial 
CE 1 evis lon. E ee won m T 2 ایج‎ 
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Cri] ire infringed by the BBC' license to defendant, 
t ugh mesne assignn , to edit the recordings for 
exhibition on 'erican commercial television. 
A review of the plaintiffs and 
the BBC r i1 that the BBC had unfettered control over 
the recordings and unfettered authority t license telecasts 
f rdings in the United States, where editing for 
commercial television is required. Pl ly, each 


the first was a scriptwriter's agreement (Plaintiffs' 
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illusionary in the negotiations between 
the parties at bar. As a result, judgment 
must be for defendants on the issues 
presented." 254 F.Supp. at 271-72. 


In the present vase, the recordinas were, to use the termin- 


Ology of the McGuire decision, 


"finally 'put in the can' 


ready for distribution for showing." Likewise, the Pythons 


--having made no reservation of their rights--lost creative 


control over the cutting of the recordings for commercials, 


precisel as the plaintiff in McGuire had. 


The distinction between the script and the recorded 


Program--which plaintiffs totally overlook--is made clearer 


Still by the very existence of the separate performer's agree- 


ments, as well as by their terms. The performer's agreement 


(Defendant's A. 3) begins by clearly delineating the distinction, 


defining "recording" as "any contrivance whereby the performance (s) 


may be mechanically reproduced," 


(Paragraph I.) The performances, 


of course, are the visual Capturing and rendition of the 


materials contained in the scripts. The performer's agree- 


ment goes nto grant the BBC the right to make recordings 


of the plaintiffs' performances and places absolutely no 


limitations on nse of such recordings, except as to limi 


on the number of broadcasts. Thus, orly one or two broad- 


casts may be made by the BB 


C--depending upon the fee paid-- 


-20- 


at BBC may additionally use the recordings for 


its private purposes and in using extracts of the record- 


I1StOric í reminiscent programs. In particular, 


The BRC shall be entitled to make 
recordings of performance(s) or of 
any rehearsa. and of performance (s) 
r interviews specifically given for 
jse as trailers and without further 
payment: 


(a) to use the recordings for its 


private purposes; 


(b) to broadcast extracts from the 
recordings in programmes of an historic 
or reminiscent nature; 


(c) to broadcast either the performance(s) 
or recordings thereof once only; 


(d) to broadcast as trailers extr 
from recordinas and/or 'live' ext 
from any rehearsal and/or recording 
period and 


upon payment of an additional fee as 
p-ovided overleaf and in the BBC's Agree- 
ment (s) with Equity: - 


(e) to broadcast the recordings twice 

ou. 7 during a period of two ٣۔3۳۶‎ from 

the date of any broadcast under sub-clause 
(c) of this clause; 


(£f) to broadcast as trailers 'live' and/or 
record for later broadcasting performance (s) 
given specially for trailer use on any day 
in respect of which no payment for rehearsal 
and/or recording would otherwise be due to 
thea Artist; . « ao 


Subparagraph (g) authorizes licensing of the recording 


of the United Kingdom, and provides as follows: 


outside 


the 


license 


tc 


without 


commercial 


to transmit or authori 
recordings from any 
part of the world other th. 
ir to show or authori: 
recording to non-paying 
the world subject to any 
ment(s) between the BBC 
being in force and for 
substitute (if required) 


the voice of any performer in any language 


than that in which the performance was give 


The 1 
panied by 


performances, which 
و‎ r 


The Artist hereby warr 
manuscript unpubli 
other prog nme materi 
by the Art 
otherwise 


original material of 
fully at liberty to 
of this Agreement without the 
permission of any other person 


original material which 
liberty to use for 1 

一 一 一 一 一 一 -一 一 - — —— — 
this Agreement by reason 
all necessary license: 
(Emphasis supplied.) 


In the grant of rights to exhibit 
United States--accompanied by 


are "fully at liberty to use" their scripts 


of the [performer's] Agreement" granting -hose ri 
implicit the right to edit for commercial televis 
contract can have no other meaning, fc the power 
in the Unite: states woulc le utt^rly meaningless 


right to edit to conform the recording to American 
1 


television practices. This is further confirmed by the 
notable absence of any of the restrictions on the right 


to so edit which plaintiffs are now so anxious to assert, 


in contravention of the principles set forth in McGuire, 


supra. 


Plaintiffs had to have expected that 
deletions would be made in the recordings 
to conform them for use on U.S. commercial 
television. 


Even beyond the unequivocal terms of the BBC contracts, 
plaintiffs clarly demonstrated through their representative 
that they knew the recordings would be edited for commercial 
television soon after defendant acquired its rights tc the 
programs, and fully recognized both the necessity of such 
editing and defendant's right to do it, as set forth in Point I 
hereof. 

Not only must the plaintiffs and their agents have 
been aware that adaptation of the recordings to U.S. commercial 
network television would require cuts to permit the inclusion 

;ommerc!;l messages; they must also have known that U.S. 
necwork broadcast standards would not permit the airing of the 
prurient, scatClogical, homosexual, sadistic and otherwise 
offensive references interlarded through the recordings. It 


is patently obvious that the plaintiffs ar. their agents must 
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have expected such cuts quite apart from the anticipated 
cutting to allow commercial messages, and thus any argument 
plaintiffs would now make to the contrary is simply an 
imposition upon the credence of the Court. 

With respect to the inherent right to edit for 
commercial network television, these same points were driven 
home to Otto Preminger, who sought to enjoin the edited television 
broadcast of his film, "Anatomy of a Murder," upon the same 
grounds as plaintiffs here rely, in Preminger v. Columbia 
Picture Corporation, 49Misc.2d 363, 267 N.Y.S.2d 594 (Sup.Ct. 
1966), aff'd 25 App.Div.2d 830, 269 N.Y.S.2d 913 (First Dep't 


1966), aff'C 18 N.Y.2d 659, 273 N.Y.S.2d 80(1966). There, the 


plaintiffs had entered into a contract with the defendants 


licensing the plaintiffs' rights in the film to rhe defendants. 
That contract gave the plaintiffs the right to "finally" 

cut and edit the original production of the film, but also 
contained a clause specific to television showing, in which 

no such right was reserved by the plaintiffs. The Court 
determined that the latter clause was controlling, and 
accordingly denied the plaintiffs’ application for injunctive 
relief. Reviewing the testimony at the trial, the Court held 
that it demonstrated that 


" 


e . at least for the past fifteen years, 
the right to interrupt the exhibition of a 
motion picture on television for commercial 
announcements and to make minor deletions 
to acconmodate time segment requirements 


«od s. 


or to excise those poritons which might 
be deemed, for various reasons, objectionable, 
has consistently been considered a normal aid 
essential part of the exhibition of motion 
pictures on television. 

Implicit in the grant of television 


rights is the privilege to cut and edit." 
267 N.Y.S.2d at 599-600. 


As in Preminger SO also in the instant case, the editing of 
a work to bring it within the parameters of both broadcast 
standards with respect to objectionable matter and commercial 
feasibility must be anticipated by the proprietor who licenses 
it to be shown on commercial network television. Such a com- 
promise must necessarily be part of the decision to so air 
a work. Taking the instant case as an example, the nation- 
wide audience reached by defendant's broadcast over *he ABC 
network of more than 200 stations was never before accessible 
to plaintiffs; hence, their suggestion that they lost rather 
than gained public attention and recognition, (Tr.65-66),is more 
than speculative--it is a misconception. On that very point, 
the Court in Preminger noted that 

"Should a viewer resent the fact that a 

film is interrupted to often for com- 

mercials, and assuredly many do, this 

resentment would be directed at the 

station or tb^- -ponsor of tne program. It 

is difficult conceive how such rescat- 


ment would b 'ected at the film's pro- 
ducer or director." 267 N.Y.S.2d at 602 


In fact, no viewer dissatisfaction or complaints 
were expressed to defendant in co: ior j its showing 
of the program. (Tr. 162). 

The nature of the cuts made by defendant has already 
been discussed in the Statement of Facts herein, at pages 


4 through 6, and need not be repeated here. It is sufficient 


for this discussion merely to note that in large part they 


contained prurient, scatological, homosexual, sadistic and 
otherwise offensive references which were not within commercial 
network broadcast standards. plaintiffs to argue that 
the deletions in the various sketches constituted a mutil- 
ation of their work is for them to argue that their work 
would have been mutilated by the elimination of material 
which was offensive or objectionable and, thus, such an 
argument turns upon itself, for if the plaintiffs or their 
agents considered the inclusion of such matter necessary to 
the presentation of their programs, then they might have done 
better to have reconsidered airing their programs over a 


commercial television network. 
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c. By licensing for broa ist on American 
commercial television, plaintiffs' con- 
sented to that which they now claim is 
misrepresentative of their work. 

As set forth above, plaintiffs' clearly consented to 
the broadc sting of the recordings which they now claim 
violate both the Lanham Act and the law of unfair competition. 
The frivolousness of these allegations is highlighted by 
the totally inapplicable authorities plaintiffs rely on. 

Typical is Geisel v. Poynter Products, Inc., 283 F. 
Supp. 261 (S.D.N.Y. 1968), (Plaintiffs' Brief, p. 29) where 
defendant marketed, under plaintiffs' name, wholly new, 
independent creations of his own design which plaintiff 
had in no way participated in. Following the granting of a 
preliminary injunction, hovever, defendant revised its market- 
ing practices by advertising its product as "based upon" 
plaintiff's creations, just as defendant ABC prefaced its 
broadcast of December 26 with the legend "Edited for tele- 
vision by ABC."* The Geisel court, in its subsequent opinion 
which plaintiffs ignore, 295 F.Supp. 331 (S.D.N.Y. 1968), 
held that there was no actionable deception or confusion 
where the product was accurately identified as "based on" 
plaintiff's creations. Nor is there any such actionable 
wrong here, where defendant has clearly notified the viewing 


public that the broadcast is based .n plaintiffs' materials, 


as edited by defendant for commercial television. 


*Rebroadcast, any future showings of the subject gram will 
bear the same prefatory statement accurately describing the 
shows. 


* "et 


اکر بر ہی 

Contrary to the situation in Granz v. Harris, 198 F.2d 
585 (2d Cir. 1952), from which plaintiffs cite only a concurr- 
ing opinion (Plaintiffs' Brief, p. 26) defendant has in fact 
presented plaintiffs' performance, and has fully credited 
plaintiffs with their own performances, the 
being the gist of that case. In Fairbanks V. Winik, 
Div. 449, 201 N.Y.S. 487 (15¢ Dep't 1923) (plaintiffs! Brief, 
P. 27) materials were added to Fairbanks' performance. Nothing 
of the kind transpired with respect to plaintiffs' performance 
here. Likewise, in Drummond v. Altemus. 60 F.338 (C.C.E.D. Pa. 
1894) (Plaintiffs' Brief, p additions were made to the 
plaintiff's work there vvhich Simply were not his own. Finally, 
in Rich v. RCA Corporation, O F.Supp. 530 (S.D.N.Y. 1975) 
(Plaintiff Brief, p.30), RCA released an album containing songs 
recorded ten to fourteen years previously by Rich, subsequent 
to which his entire sincing style and appearance had undergone 
considerable change. Nonetheless, current photographs 


deceptively appeared on the jacket cover, deviously attem tinc 
2 J ر2‎ 


to pass off outworn materials as the "new" Charlie Rich. 


Plaintiffs' performances here are current, their appearances 
have not been deceptively changed, and there is no attempt to 
utilize anv present success to capitalize on outworn, outmoded 
materials. 

What is really in issue in “he instant C.Se is a claim 
of copyright infringement, a claim manifestly without merit. 
Plaintiffs' attempts to cover that defect with the smokescreen 


of the Lanham Act and unfair competition claims must not be 


allowed to prevail. 


In sum, each of plaintiffs’ attempts to assert 
copyright infringement, violation of the Lanham Act and 
unfair competition fails of its very essence. By contract 
in the BBC under the perfcrmers' agreements, 
BBC was fully empowered to edi he recordings for 
worldwide distribution--including to the other major 
E 


;nglish-speaking market, the United States, where the 


exigencies of commercial network television would pre- 


dictably necessitate cuts of obscene, prurient, scato- 


logical, homosexual, sadistic and otherwise offensive 
passages as well as editing for continuity and co permit 
commercial messages. Plaintiffs here seek, in essence, 
to invoke the copyright and antitrust laws and the Lanham 
to preserve the obscene aspects of their work. In 
they claim the exhibition of expurgated 
recordings of the programs infringe their copyrights and 
are unfair competition to the offensive originals, and 
that the expurgation of obscenity makes the recordings 
misrepresentative of their work. These contentions by the 
plaintiffs are unsupported in law--indeed, they fly in the 
face of judicial decisions and common sense, and betray 
plaintiffs' desperation at having failed to interdict the 


BBC from editing their recordings. 


the derivative work may continue 
erial from the underlying work as contained in 
work. The derivative copyright owner's copyright in the under- 
g work can be obtained through ratification xy the parti 

yin v. Avon Public: 

DEL ALBOS تے‎ ATL A 

Accordingly, the original 

assent need not be expressed nor given ct 


in the derivative work is obtained. 


Even if it be assumed that j j d not grant 


if 


the BBC full authority to use their scripts "for all purposes' 
b i È È 


of the performers agreement, as that contract clearly mandates 
(II (a), supra), a later ratification is clear. Plaintiffs 
agent, Jill Foster,was aware several months prior to defendant's 
first broadcast on October 3 that an edited version of the 
recordings would be involved. In her letter of September 5, 1975 


(Plaintiffs' A.127),she evidenced her knowledge of the full 


3 1 


hearers we 
'joint' rather 
ult reached 
leave one 
with a 
a worthle: 
intended ) » used alone. 


13 


is not s) M favored. 


WHERE PLAINTIFFS HAVE FAILED TO 
JOIN THOSE PARTIES THROUGH WHOM 
DEFENDANT ACQUIRED ITS RIGHT TO 


TELECAST PLAINTIFFS' PROGRAM, NO 
INJUNCTION ENJOINING TELECAST OF 
THAT PROGRAM SHOULD ISSUE 
The District Court, in denying the preliminary injunction, 


relied in part on the ground that there exist questions of 
law in fact as to whether the BBC and Time-Life are indis- 
pensable parties. Indeed, equity and logic dictate that the 
BBC and Time-Life be joined, as parties, since it is their 
direct relationship with the plaintiffs -- not ABC's rela- 


tionsnip -- 


which truly precipitated tne dispute at issue. 
Accordingly, as a matter of law, this action is subject to 
dismissal by reason of plaintiffs' failure to join them.* 

In the posture of this litigation, ABC is an innocent 
party whicn acted in complete good faith pursuant to its 
contractual rights with Time-Life in broadcasting the Monty 
Python special, which was actually edited by Time-Life and 
approved by ABC. Defendant acted completely within the scope 
of rights conferred upon it by Time-Life, which rights it had 
every reacon to believe had been properly granted vo it. In 


brief, the crux of plaintiffs' claim is that the right to 


* Defendant, on a Rule 12 motion to dismiss, in addition to 
asserting failure to join indispensable parties, would allege 
lack of diversity jurisdiction. According to the affidavit of 
Nancy Lewis, plaintiff Terry Gilliam is an American residing 
in Great Britain. Accordingly, the District Court would lack 
jurisdictica. See l Moore's Federal Practice ۹ .۰إ‎ 


indispensable 


ustain the 


copyright. S e. First Financial 


Service Gro 
F.Supp. 295 (S.D.N.Y 1968) where plaint ne licensee 
business form registered as "Loan Alone' sought a 
declaratory judgment that it was 
copyright in a certain bank loan plication form. 
taining defendant's motion to dismiss for failure 
copyright owner (i.e., plaintiff's licensor), tl Court held 
as follows: 
"it is familiar law that the copyright 
owner is an indispensable party to a suit where 
the validity of his copyright is an issue. 
[Citations omitted.] 


* 
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. this Court must conclude that plaintiff 
1s the assignee of something less than full 


j 
wnership of the Winters copyright on the Loan 
Alone test form; plaintiff appears to be Winters' 
exclusive licensee within a limited territory 


T m Y A 


Consequently, since the validity of the 
r 
را‎ All Al 


n^ copyright could be affected adversely 
to the owner thereof, Winters is an indispensable 
party. The test of infringement of defendant's 
copyricht necessarily tests Loan Alone which is 

" í 


owned by Winters. 286 F.Supp at 298 


, 


JOINDER OF PERSONS NEEDED FOR JUST ADJUDICATION 


(a) Persons to be Joined if Feasible. 

A person who is subject to service of process 
and whose joinder will not deprive the court 
of jurisdiction over the subject matter of the 
action shall be joined as a party in the action 
if (1) in his absence complete relief cannot 
be accorded among those already parties, or 
(2) he claims an interest relating to the 
suoject of the action and is so situated that 
tre disposition of the action in his absence 
may (i) as a practical matter impair or impede 
his ability to protect that interest or (ii) 
leave any of the persons already parties sub- 
Ject to a substantial risk of incurring double, 
multiple, or otherwise inconsistent obligations 
by reason of his claimed interest. If he has 
not been so joined, the court shall order that 
he be made a party. If he should join as a 
plaintiff but refuses to do so, he may be made 
a defendant, or, in a proper case, an involun- 
tary plaintiff. If the joined party objects to 
venue and his joinder would render the venue of 

e action improper, he shall be dismissed from 
the action. 


at which al] 


interested 


may be had. 


Mest significantly, 


, à determination 


mparable 


both the BBC, as wner, and Time-Life as defe idant's lice I 
are indispensable parties to any r lut I this dispute 
Any decree in their absence will leave unre ed the remainin 
rights or liabilities of either or both whic à i pra i 
matter they will not be able to acequately protect unl 


Joined. TO illustrate 


in tni actio that 
ABC be enjoined from broadcasting the plaintiffs' materia] 
because the BBC and Time-Life lack the right whic th r- 
ported to transfer, necessarily involves a determinat £ 
those ۳٣۰ Yet, without jCining the BBC and Time-Life, t 
very parties who have the keencst interest in protecting 
rights and the best knowledge as to their validit ir 
absent. 

As plaintiffs now concede in their brief -- despite their 
position to the contrary in the District Court -- the BBC owns 
the copyright in the Monty Python recordings in question 
Ownership of a copyright confers upon the copyright proprietor 
a panoply of rights including the sole and exclusive right to 
exploi* and enjoy the fruits of such copyright. As a practica 
matter, if an injunction is entered against ABC, the BBC's 
ability fully to exploit _ts copyright would be re] 
impaired and limited. Accordingly, the BBC -- and for com- 
parable reasons, Time-Life as well -- must be joined as parties, 


so that a complete determination, 


parties are before the Court, 
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defendant will be subject to inconsistent liability if the 
BBC and Time-Life are not joined. Any determination adverse 
to ABC would be predicated upon the invalidity of the license 
from the BBC and/or Time-Life. To the extent, however, that 
defendant might have recourse against its licensors, neither 
the BBC nor Time-Life would be bound by such determination 
unless they are parties. If the BBC and Time-Life were able 
to sustain their position in a subsequent claim, ABC would 
fing itself in the inequitable position of ha. ing inconsistent 
adverse determinations rendered against it. Joinder of the 
BBC and Time-Life would avoid this possibility and properly 
place all concerned parties before the Court. 

Also, the BBC's contract with Time-Life was not limited 
solely to the Monty Python shows but rather grants Time-Life 
rights to distribute all of BBC's programs throughout the 
United States. The contracts entered into between the BBC 
and plaintiffs are standard form contracts which presumably 
are utilized with innumerable other performers. The BBC, 
if its grant as exercised by defendant is held invalid, will 
thus face a situation where virtually every other performer 
under contract to it can commence an action similarly asserting 
the invalidity of the rights granted to Time-Life. The 
situation which Time-Life faces is analogous, as the same 
performers will be similarly encouraged to challenge the 


rights which it granted or will grant tc other networks or 
و3‎ 


distributors with respec: to all other BBC programs which it 


۷ 


distributes. 
In short, the BBC and Time-Life should be joined as 

pa_ties to this action and no application for injunctive 

relief should be entertained or issues determined without 


them being joined. 


CONCLUSION 


By reason of the foregoing, defendant submits 
that the Order of the District Court issued on December 1: 
1975 denying plaintiffs' application for a preliminary 


injunction should be in all respects affirmed. 


Respectful" ’ submitted, 


PRYOR, CASHMAN & SHERMAN 
Attorneys for Defendant- 
Appellee-Appellant 


Of Counsel, 


Gideon Cashman 
Stephen F. Huff 
Joseph Z. Epstei 
Joel M. Eichengrun 
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LONDOXLE 70 20 2250 Pl/50 


LT A 
BOB SHANKS ABC-TV ^ 07 /4 40 J 773 


HEW'YORKCICOIS) | " 


HAS EDITING BEE! DONE FOR 80٤0 MONTY PYTHON WIDE WORLD 
à SPECIAL (STOP) IF SO MAY WE SCREEN Ri RESULTS IN LC: "D O3 


— a 
OR IF NOT YET DOXE,(PYIHMOSS WOULD LIKE TO Dr FCR YOU (STOP) 


- ”一 一 一 一 一 


VE STAND BY AND WOULD APPRECIATE IF YOU WOULD ADVISE US SOCN 
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PLAINTIFFS' EXHIBIT 2 


FUR COMMUNICATIONS CENTER 
Gis Ex 2 


Q7 ZEN AMEDIATELY 


TE RUSH . HOURS OR LESS 


0 PR'' ITY -2 TO 4 HOURS 
Q NZ24AAL - 4 TO 12 HOURS 


(I) DEFERRED - ۰٢١١ OR OVER NIGHT 


FROM: AMERICAN EROADCASTING COMPANY, INC. 


NANCY LEIS 
JEURCLILL EOTEL 
PORTMAN SQUARE 


LONDON W. I (ROOM 723) 

CONTACT CLARE ٥22750: ٣۳۶7/2. 

EE WILL LZ CCimiAUGHT LOTEL, LONDO, DEC. 1 
REGARDS, 


BOB SEAIS 
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DEFENDANT'S EXHIBIT A 


۲۸۵06۰۰٤ 17:101 PLAY: Ose ó Programmas 


EFEORMANCE EF DATE (vc or recorded) uf -- 


< 12,19,26 Oct, , 2,9,16 liovcab.r, 1974 C.7 273AIN ETMT PLAIQD:- 


| PAAT RD PAS PAN : 
01154/2451 - 6 `- 


一 ۰. Qao weer prior to each rec. 
iM " dry Pates, tines & locations 
to be notificc, 


| GUARANILED FEE 
‘120 | 00 | Type I-snecial 
per prose | ADDITIONAL RECOROINC DAYS 

1 «Filning 2vallability fron 9 
Sept 1974 to be maid ct nczaal 
BBC/Equity rates, 


PRE/POST RECORO'NG DAYS ^ 


; All monies (and in addition 
* VAT if invoiced) in connec- 
.- « tion herc'sith to be paid to 
„ar Fraser € Dualo» Ltd, unless 
~ the BBC ond the contributor 


otherwise agree,‏ »> ںا a E‏ ^ ا 
T : 4‏ * اھ T‏ 
TOTAL | v‏ | | 20-26 
jOne hundred twenty pounds, /‏ 00| 120 
0 و per Droge » 1 d‏ 
i e E‏ 3 * و J‏ | 


PERCE! NTAGE OF AGGREGATE FEE PAYABLE FOR EACH 


RE-BROADCAST ACTUALLY GIVEN UNDER CLAUSE iile): 75% 


AGGREGATE FEE r 


SPECIAL ACTIVITIES 


PRODUCER ) MASHA بنا‎ LL Od 


SIGNED on benalf of the iC i EA O OT 


‘HS AD OF ARTISTS’ rr oo 


1 agree to carry out this engsgeman on the terms and conditions offered. t further accept that (subject to payment in accordance 
with the BBC's Agreement with British Actors’ Equity Association (“Equity”) which sets. ouTminimum payments 一 see Clause I! (g) 
overieat}, the BBC may transmit or authorise the transmission of et er fm transmitters outside the United 
Kingdom anywhere in the world excluding NIL 
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contribution for an employed person (Ciam "ted on cg d —‏ ور 4 The TT‏ .2 
> , 
Date. -IË . Artist's Signature [also required here) maast... een nus - —————‏ 
your" fi deiered. delete also No.7. If Witi not” is deleted comptete Mo 17‏ © 
t For insurance purposes, the week runs from Moncey morning to Sunday i. a E ui‏ 
if vour engegementis) for the BBC tote! B hours or less in ony Ons week you V'acdiie ter en industrial Injury Stamp.‏ $ 5 


NB. if you are informed that on insurance deduc Ons) has been made from your fes, will you plese send your card for starnping at the end of the 
بھ‎ ۱٘ ھ٦١٦‎ quarter, but do not send with ths contract. 


5-62 [ gerry CiTlian Esq., RE: 


34 | ARTIST'S NUMBER 


3-64 c/o Fraser & Dunlop Ltd., 
i s f * RF. DAT 
i | 91 Regent Street, 65-0 ve 8 s 
LON. OR, Mele ; 71-74) | 
تت‎ MANET سی ےا و سح‎ 
= 。 75-78| 
سپٹ یسیوا‎ 


P/413 87) NOTE TO ARTIST: Signed Acoaptance to be returned to BUC Siynatory at addrem above. 


A broadeast (whether live or by means of recordings) 
from every transmitter of the BBC Television Network 
in which the programme was originally broadcast or 
rebroadcast either simultaneously or at different times 
within the period of two years from the date of the 
original broadeast (b) to give or authorise the giving 
of simultaneous and deferred international relays 
subject to any agreement for the time being in force 
between the BBC and such other parties as have any 
right or interest therein. Tne word “recording” shall 
mean any contrivance whereby the performance(s) 
may be mechanically reproduced. The “United King- 
dom" shall include the United Kingdom of Great 
Britaia and Northern Ireland the Isle of Man and 
the Channel Islands. 


The Artist shall rehearse and perform to the best c* 
his skill and ability and carry out الد‎ reasonable in- 
struetions given to him by the BBC. 


(a) The Artist agrees to being “made up” by a person 
selected by the BBC if the BBC shall so require. (b) 
The Artist shall attend in person (i) dressed made 
up and ready to perform not less than fifteen minutes 
before the time notified to him for his performance(s) 
and (ii) such rehearsals and special tests »hotocalls 
and other attendances as may be required and shall 
not perform elsewhere at the times fixed for such per- 
formance(s) rehearsals and other attendances. Such 
times may be varied by the BBC at its discretion. 


The Artist is required to provide his own modern 
costume(s) (including evening dress where necessary) 
and other normal articles of modern attire and/or in 
the ease of variety and cabaret artists and other “spe- 
cialty” performers any character or special costume 
uniform wigs and other accessories normally used by 
the Artist for professional purposes. The BBC will 
supply any necessary costumes articles of attire and 
accessories which according to the circumstances of 
each case the Artist cannot reasonably be expected to 


3. 


1. 


possess or which the BBC would prefer worn to any 
costume(s) or article(s) of modern attire provided 
by the Artist and the Artist agrees to wear any cos- 
tumes, articles of attire and accessories supplied by 
the BBC. 


The Artist agrees that his signed acceptance will be 
sent to the BBC By Return of post. 


The Artist agrees to abide by all rules and regulations 
which may from time to time be made by the BBC 
and notified to him for the regulation and conduct of 
rehearsals or broadcasting and that he will not inter- 
fere in any manner with other Artists or the employ- 
ees of the BBC and that no remark or interjection 
shall be incorporated in his performance(s) which 
has not been passed by the BBC. 


The Artist shall not at any time use the name “British 
Broadcasting Corporation” or the initials “BBC” in 
a manner likely to give the impression that any per- 
formance given by the Artist otherwise than for the 
BBC is authorised by or connected with the BBC. 


The Artist shall not be entitled to any rights in any 
character or pseudonym which the BBC may provide 
for the Artist to use for the purposes of this Agree- 
ment and the Artist shall not use such character or 
pseudonym for any other purposes without the pre- 
vious written permission of the BBC. 


The Artist warrants that he has not concealed any 
change of professional name or description and that 
at the time of signing this Agreement he is not bound 
by any contract which ean preclude him from fulfill. 
ing this Agreement aad the Artist agrees that during 
the continuance of this Agreement he will not enter 
into any such contract. 


The BBC shall not be liable to the Artist or to the legal 
personal representative of the Artist for any loss 
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damage or injury to the Artist’s person or property 
during or in connection with this engagement unless 
caused by the negligence of the BBC and recoverable 
on that ground. 


The BBC shall be entitled to make recordings of the 
performance(s) or of any rehearsa: and of perform- 
ance(s) or interviews specially given for use as trailers 
and without further payment: 


(a) to use the recordings for its private purposes; 


(b) to broadcast extracts from the recordings in pro- 
grammes of an historie or reminiscent nature; 


(c) to broadcast either the performance(s) or record- 
ings thereof once only: 


(d) to broadcas* ^s trailers extracts from recordings 
and/or “live” exi. aets from any rehearsal and/or re- 
eording period and 


upon payment of an additional fee as provided over- 
leaf and in the BBC's Agreement(s) with Equity :一 


(e) to broadeast the recordings twice only during a 
period of two years from the date of any broadcast 
under sub-clause (c) of this Clause; 


(f) to broadcast as trailers “live” ond/or record for 
later broadeasting performance(s) given specially for 
trailer use on any day in respect of which no payment 
for rehearsal and/or recording would otherwise be due 
to the Artist; 


(g) to transmit or authorise the transmission of the 
recordings from any transmitter to any part of the 
world other than the United Kingdom or to show or 
authorise the showing of the recordings to non-paying 
audiences throughout the world subject to any limi- 
tations in the Agreement(s) between the BBC and 
Equity for the time being in force and for the BBC's 
purposes to substitute (if required) for the Artist's 
voice the voice of any performer in any language other 
than that in which the performance was given. 


The BBC may a'so use recordings of the perform- 
ance(s) of thc Artist hereunder in accordance with 
the terms of any Agreement between the BBC and 
Equity which may for the time being be in force and 
applicable. All fees specified herein shall unless other- 
wise stated be exclusive of V.A.T. if this is relevant. 


The programme title(s) stated overleaf may be 
changed at the discretion of the BBC. 


Recordings of the broadcast performance(s) may with- 
out payment be used by the British Film Institute 
and made and used by the British Institute of Rec- 
orded Sound for their respective private purposes. 


(a) The Artist hereby warrants that any manuscript 
or unpublished work costumes properties exhibits 
choreography and/or other programme material 
whatsoever provided by the Artist for his per. 
formance shall unless otherwise agreed by the 
BBC be either. — 


(i) original material of his own which he is fully 
at liberty to use for all purposes of this 
Agreement without the licence or permission 
of any other persor ; or 


(ii) original matezial which he is fully at liberty 
to use for all the purposes of this Agree- 
men hy reason of his holding all necessary 
licences or permissions. 


(b) The Artist shall if required produce with his sug- 
gested programme an assignment licence or other 
satisfactory evidence from the author composer 
or other owner of any such programme material 
that he has the right to use it for the abovc pur- 


poses. 


(c) The Artist shall be responsible for all payments 
in respect of any such manuscript or unpublished 
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work and other programme material with the 
exception of any musical work the rights in which 
are controlled by a collecting society on behalf of 
^ party other than the Artist. 


its to mimie or impersonate other Artists 
be produced if required. 


Th« BBC shall be responsible oniy for payments 
in respect of: 


(i) manuscript or unpublished works or other 
programme material provided by the BBC. 


(ii) approved manuscript or unpublished work 
or other programme material provided by 
the Artist if the rights therein are controlled 


Manuscript or other programme material pro- 
vided for the Artist by the BBC is strictly 
copyright and the Artist shall not employ such 


manuscript or other programme material or any 
part of it for any performance he may render for 
any party other than the BBC without the ex- 
press written permission of the BB“ in each case. 


The Artist further warrants that his performance(s) 
shall not contain anything defamatory or anything 
calculated to bring the BBC into disrepute and that 
it shall not contain any advertisement or anything of 
an advertising character. 


The Artist undertakes that he will not disclose to 
any other party any information relating to the BBC’s 
programme arrangements which he has been or may 
be specifically requested by the BBC not so to dis- 
close and that he will at all times keep the BBC 
fully indemnified in respect of all actions proceedings 
claims demands and expenses whatsoever which may 
be made or brought against or s. fered or incurred 
by the BBC in consequence of any breach of his obli- 
gations hereunder or on the ground that any such 
material as aforesaid is an infringement of any rights 
of any other person or is defamatory. 


In the event of the Artist alleging inab ‘ty to per- 
form by reason of illness or physical incapacity the 
certificate of a fully qralified medical practitioner 
proving the fact of such inability to perform shall 
forthwith be sent to the BBC 5y the Artist stating 
the nature of the illness or physical incapacity and 
that as a result the Artist is unable to perform. The 
BBC is in this event not liable to pay any fee or 
remuneration to the Artist execept for performance(s) 
actually given by him hereunder. 


If the Artist for any rcason (except illness or physical 
incapacity duly certified as heieinbefore provided or 
such other unavoidable cause as may be proved to the 
reasonable satisfaction of the BBC; fails to appear 
and ,-rform as stipulated in this Agreement he shall 
pay (besides any extra cost of a deputy and any 
extra payment made to other performers or staff 
concerned in the same performance and any other 
directly provable expenses to which the BBC has been 
put by the Artist's failure) such sum as ;..ay be as- 
sessed by the BBC as fair and reasonable in the 
circumstances of the breach or in the event of a 
dispute such sum as may be assessed by an inde- 
pendent arbitrator to be appointed by both parties 
in accordance with the terms of the Arbitration Act 
1950, or subsequent amendments, as damages in re- 
spect of the disruption caused to the BBC and its 
employees in rearranging the performances or ar- 
ranging for a substitute programmee, but nothing in 
this Clause shall effect the right of the BBC to apply 
for an injunction to restrain the Artist from perform- 
ing in breach of this Agreement or the right of the 
BBC to determine this Agreement as hereinatfer 
provided. 


The BBC reserves the right to publish or to refrain 
from publishing the Artist's name and without stating 
its reasons to cancel or curtail at any time the Artist's 
performance and any publicity relating thereto sub- 


ject to the payment by the BBC to the Artist of the 
agreed engagenant fee and such payment shall be 
in full discharge of the BBC’s liability and the Artist 


shall have no further claim whatsoever upon the BSC, 


Where this Agreement relates to a combination of 
two or m-re performers the Artist shall at the time 
when in. ..greement is signed furnish the BBC in 
writing with such names of performers as the BBC 
may require and shall not substitute & performer for 
& person so named without the written permission of 
the BBC. The Artist warrants that he is authorised 
in writing by the other member(s) of the combina- 
tion to give his/their consent to be bound by the con- 
ditions of this Agreement and thai, if not so authorised, 
the Artist will obtain such written consent before the 
date of the performance(s). The Artist agre.. to 
pay each member of the combination the proportion 
of any fee payable to the Artist hereunder (including 
any fee payable under Clause 11 hereof) to which the 
member is entitled. 


If (a) in the opinion of ‘he BBC it is advisable for 
reasons arising from abnormal circumstances to in- 
stitute a general change in the BBC programme ar- 
rangements or (b) any one or more performances 
uncer this Agreement are prevented by force majeure 
or by any cause whatsoever beyond the reasonable 
control of the BBC or (c) there shall be any breach 
or non-observance by the Artist of any of the terms 
or conditions of this Agreement, then and in any of 
such cases the BBC may forthwith determine this 
Agreement and the Artist shall have no claim upon 
the BBC for remuneration (other than a proportion 
assessed by the BBC for work actually carried out) 
expenses costs damages compensation or otherwise. 
Where this engagement is for more than one appear- 
ance or performance and any appearance(s) or per- 
formance(s) is/are prevented or delayed by any cause 
whatsoever outside the reasonable control of the BBC 
then the BBC may alternatively in its discretion treat 
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this Agreement as being determined under this Clause 
as regards the particular appearance(s) or perform- 
ance(s) which is/are prevented or delayed without in 
any way affecting the provisions of this Agreement 
as regards any other appearances or performances 
hereunder. Any determination under this Clause shall 
be without prejudice to any other rights or remedies 
of the BBC. 


Additional conditions applying to Variety and Spe- 
cialty performers and also, if appropriate, to other 
performers :一 


(a) (1) No fee or other valuable consideration shall 
be solicited received or accepted directly or 
indirectly from any party other than the BBC 
for or in recognition of the Artist singing 
performing or having sung or performed or 
promising to sing or perform any particular 
item song or musical work or for refrain- 
ing from singing or performing any particu- 
lar item song or musical work at/or in con- 
nection with this engagement. 


(ii) No remarks shall be broadcast which in the 
BBC’s opinion will draw undue attention to 
any particuiar item song or musical work. 
If any such remark be mac: except with the 
BBC's consent and in the form approved by 
it this engagement shall forthwith determine 
and such action shall be considered & breach 
of Contract. A statement that ^.^ particular 
item song or musical work . weing per- 
formed “by request" or an announcement to 
similar effect shall be deemed to draw undue 
attention to the item song or musical work 
concerned. Any breach of the provisions of 
this clause will result in a ban against fur- 
ther engagements from the BBC. 
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(b) The Artist shall (where appropriate and unless 


otherwise agreed) provide his own material and 
the BBC shall have the absolute right to accept 
or reject all or any part of the programme sub- 
mitted by the Artist and shall not be called upon 
to give any reasons for such acceptance or re- 
jection. If the BBC rejects all or any part of 
such programme the Artist shall with all despatch 
submit for the acceptance of the BBC other mate- 
rial in place of that rejected. The Artist shall 
not make alteration in the programme accepted 
by the BBC without the previous written per- 
mission of the BBC. 


All electric and electronic musical instruments 
must be provided with 3 core leads and 5 or 
13 amp 3-pin plugs and the exposed metal work 
must be properly connected with the earth pin 
of the plug. 


(c) 


Any notice under this Agreement may be served upon 
the Artist by posting the same to his last known 
address or to his agent (if any) through whom this 
Agreement is made. 


. Fees will be paid by cheque either at thc time of the 


performance or sent to the Artist's address before 
stated as soon as possible thereafter. Cheques are 
sent at the risk of the Artist in all respects after 
posting. 
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iONTY PYTHON SUING "substantially altered the artis- 
itic nature" of their material 

ITO STOP TV SPECIAL vy deleting substantial” por 
————— tions and that the remaining 

Monty Python, the British excerpts do “not truly repre- 


icomec:; team, filed suit in Fed- |sent the "tainment talents" | 
eral District ^^urt vesterday to of the gre | 
prevent A” TV from broad. | Monty F, is seen rcg.| 
casting a aty Python special (ularly on 120 public television 
on Dec. stations in the Unit States. 


pa : ABC-TV bought: six nroprams| 
he six members of the group which it had planned to televise 
laim in the suit that ABC has on two 90-minute segments as! 
— ‘part of its late night “Wide 
World Special" series. The first! 
one was shown on Oct. 3 
Richard Gidder, ABC-TV di-l. 
rector of broadcast standards 
and practices-East Coast, ×۰ 
plained that portions of the 
program had been dcieted that 
the network felt were "inap-| 
propriate’ including some 
scenes of seminudity. The dele- 
tions, he said, were made in 
consultation with Time-Life 
Films, the program's distrib-| 
utor here. 1 


REMEMBER THE NEEDIEST! 


~ 
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q^ n ye d ?| 
)میں نہیں ضا بی‎ 

The principals of “Monty 
Python's Flying Circus” nave filed 
a complaint against ABC-TV 
U.S. Disirict Cuurt in New York, 
cianning inat the weds Litenigal 
90-minute "Python" special in Oc- : 
tober “mutilated” their work, and : 
are asking the ccurt 19 issue a pre- 
liminary injunction to hait the Dec 
26 ABC showing of a similar pro- 
grani. 

The Pythons — Terry Gilliam, 
Graham Chapmzn, Terry Jones 
Michael Palin, Juhu Cleese and 
Eric idle — asked dor S3500.000 in 
damages and $3000 for “unfair 
competition.” 

The programs orizinaliy were 
made fer the BBC. end Time-L. ife 
has sold them in the U.S. prizarily 
to pulsis tv stolons. All showings 
have been uninterrupted hy eom- 
mercials und uncciied, even on tue 
county of commercial stations at 
have curried tie sei دز‎ | 

In selling the six shows to ABC 
for two -ni "Wide World or! 
CErteriainrmnent" lotengnters, T-L 


i 
ladvised on cuts. Sul inert ap- 
‘parently was a [uiure of com- | 
jmunicaton somewhere wong the| 
idine. as the Pvinons ix iuceu mi 

their court Hangs copies of 


assurances from tne DC inat no 
hedging of the shows on ABC would | 
be perinitted 


Te deletion of any portion of | 
any episode Leoni a qoe perio! 
nrance SU. ieiuna S defui r- 
SUC MINE ost acea udo n 
qp ues eb ius pate 81ای‎ 1 SCS, 
o ssp. ho court Pues siut] 


STORIE GM :83ھ‎ Were 
Dover sched over ovy De Ps aan, 


"ROM VARIETY, WED., DEC, 


T3 «abo. T 
[orty 4 11ز‎ 10 


MM PSP. 

| Ye re SE ہیی نا‎ 2 

London, Dec. !6 

The Monty Pvthon comedy 
troupe is Sct tur û three-wees stan 
at the City Center, N.Y.. opening 
April 12 as û presentation of Arthur 
Cantor. The Engiusn show, which 
has toured Britain and. Canada, 
conipris. ulm clips, slides and live 
sketches in a free-wheeling format 
Monty Python. whose public: 

| broade..-ting tv series and current 
lesture iiim release nave developed | 
ial cuit following. Consiasis | 
lof writer-verformers John Cleese. | 
Graham Chepmen. Terry Gam. 
Erie Idie. Terry Jones and Micnaei 
Palin | 
(The Python show is carried by i 
Channel 1310 New York ond Pubsc | 
Broadcusimg Service stations in: 
some viner L.S. ciues. - Ed.) | 


| 
1 
| 


‘ 


+ 


FROM VARIETY, WED., DEC. 17. 1975 


Monty Python 
Vs ۷ھ‎ 


Monty Python's Flying 
Circus Is trying to stop 
the ABC-TV network from 
airing three ARC -edited 
segments of the British 
comedy series on the day 
after Christinas. 

A petition filed In Man- 
hattan federal court yer 
terday asks that ABC . be 
barred from showing the 
segments, each originally 
30 minutes long, unless 
they are shown in their 
entirety “as originally 
written and performed ..., 
and broadcast by the Brit- 
ish Broadcasting Corp.” 
A hearing was set ٤ور‎ 
today. 
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Court Press Form No. 1-Affidavit— 1.14 


UNITF^ STATES COURT OF APPFALS 
FOR THE SECOND CIRCUIT 


[FRRY GILI*M, et al., 


Piaintiffs-^ppellants- 
*ppellees, 


AMERICAN BROADCASTING 0۴۰۶ 
INC. 


, 
ر 


Nefendant-‘ppellee- 
'ppellant. 


State of New York, 
County of New York, 
City of New York—ss.: 


DAVID F. WILSON , being duly sworn, deposes 
and says that he is over the age of 18 years. That on the 5th 

day of “pril , 1976, he served two copies of 
Brief and *ppendix for Defendant- ‘ppellee-‘ppell ant 


^ 
on *beles, Clark & Osterberg, ٦5۹۰ , the attorney s 


for Plaintiftrs-^ppellants-^ppellees 
by delivering to and leaving same with a proper person in charge of 
their office at 4 East 52nd Street 


in the Borough of Manhattan , City of New York, between 
the usual business hours of said day. 


) LE Ps fal. 
hat m. / LA» = o 


Sworn to before me this 


5th day of  ^pril , 1976. 


COURTNEY J. BROWN 
Netary Public, State of New York 
No. 31-5472920 
Qualified in New York County 
Cemmission Expires March 30, 1978 


